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Hearings, on May 15, 1990, in Tall ahassee, Florida.
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STATEMENT OF THE | SSUES

The issues for determnation in this proceeding are: (1) whether the
Respondent properly rejected the | owest bid because the bid did not conply with
the requirenents set forth in the Project Manual, and (2) whether the Respondent
properly awarded the bid to the second | owest bidder

PRELI M NARY STATEMENT

The Petitioner timely requested a formal adm nistrative hearing, pursuant
to Section 120.57, Florida Statutes. On May 8, 1990, a prehearing conference
was held by tel ephone. At the commencenent of the conference, Charles R Perry
Construction, Inc. noved to intervene in the bid protest. The notion to
i ntervene was granted. The Respondent filed an interimreport with the Hearing
Oficer on May 11, 1990 indicating that all parties had agreed to the filing of
a stipulation as to the facts and to the filing of joint exhibits and to the
filing of proposed recommended orders and that Petitioner was w thdrawi ng his
request for a formal adm nistrative hearing. Appendix "A" attached hereto and
by reference made a part hereof sets forth those findings which were adopted and
t hose which were rejected and why. A stipulation of facts, restated as the
first ten findings of fact, and a stipulation as to the joint exhibits, Appendix
"B," were signed by all parties and duly filed with the D vision of
Admi ni strative Hearings pursuant to the Hearing Oficer's Order dated May 17
1990. References to the joint exhibits filed by Petitioner, Respondent and
I ntervenor are shown by the abbreviation "Jt. Ex." followed by the nunber of the
exhi bit cited.

FI NDI NGS OF FACT
Fi ndi ngs Based Upon Stipulation of Al Parties

1. The Respondent, Florida Board of Regents, issued a Call For Bids, as
published in Vol. 16, No. 7, February 16, 1990, issue of the Florida
Admi ni strative Wekly, for project nunber BR- 183, Life Safety and Fire Code
Corrective Wrk, J. Hllis MIller Health Center, University of Florida.
Gai nesville, Florida.

2. Sealed bids were received on March 15, 1990, at which time they were
publicly opened and read al oud.

3. Petitioner, Anglin Construction Co. (hereinafter referred to as
"Anglin"), submitted the | owest nonetary bid for the project; and Charles R
Perry (hereinafter referred to as "Perry") submtted the second | owest nonetary
bid on the project.

4. By letter dated March 19, 1990, the University of Florida notified
Anglin that its bid proposal, submitted on March 15, 1990, had been found to be
i n non-conpliance with the Project Manual and rejected by the University of
Florida. The specific reason for non-conpliance was that Anglin's advertisenent
for Mnority Business Enterprise ("MBE") participation, as part of its
denonstrati on of good-faith effort, did not appear in the nmedia at |east seven
(7) days prior to bid opening.

5. On March 23, 1990, the contract for this project was awarded to Perry
by the Chancellor of the Florida Board of Regents.



6. By letter dated March 26, 1990, Anglin filed a notice of protest in
regard to the award of this contract to Perry. Anglin tinely filed a formal bid
protest in regard to this action, which was received by the Florida Board of
Regents on April 4, 1990.

7. A representative fromAnglin and Perry attended the required pre-
solicitation/pre-bid nmeeting scheduled for March 1, 1990 for this project. M.
Larry Ellis, Mnority Purchasing Coordi nator, University of Florida, was present
at the pre- solicitation/pre-bid neeting and distributed a handbook entitled
"Mnority Business Enterprise Requirenments for Major and M nor Construction
Projects Survival Handbook"™ to those in attendance.

8. Anglin and Perry obtained or exam ned the Project Manual for BR-183.

9. By letter dated March 6, 1990, Anglin requested the Gainesville Sun
newspaper to run an advertisenment for seven (7) consecutive days to solicit bids
fromaqualified MBE/ WBE conpani es for BR-183. The advertisenent in the
Gainesville Sun was initially published in the March 9, 1990 edition and ran
consecutively through the March 15, 1990 edition

10. The Project Mnual, at page L-2 of L-13 pages, Special Conditions
section, paragraph 1.7.2.2, provides that advertisenents for mnority business
enterprises nust run or be published on a date at |east seven (7) days prior to
t he bid opening.

Fi ndi ngs Based Upon Docunent ary Evi dence

11. The Call for Bids provided that at least fifteen percent (15% of the
project contracted anount be expended with minority business enterprises
certified by the Departnment of General Services and if fifteen percent (15%
were not obtainable, the State University System woul d recogni ze good- faith
efforts by the bidder (Jt. Ex. 1).

12. The Call for Bids (Jt. Ex. 1) provided that all bidders nmust be
qualified at the tinme of their bid proposal in accordance with the Instructions
to Bidders, Article B-2. The Instructions to Bidders, Article B-2, at page 9 of
the Project Manual (Jt. Ex. 2) provided, in pertinent part, that in order to be
eligible to submt a Bid Proposal, a bidder must neet any special requirenents
set forth in the Special Conditions section of the Project Manual

13. The Project Manual, Special Conditions, paragraph 1.1 at page L-1 sets
forth the MBE requirenents. Paragraph 1.1.2 provides that evidence of good-
faith efforts will be required to be submtted to the University Planning O fice
within two working days after the opening of the bids. Paragraph 1.1.2 further
provi des that inconplete evidence which does not fully support the good-faith
effort requirenents shall constitute cause for determning the bid to be non-
responsi ve.

14. Subparagraph 1.7.2.2 of the Special Conditions section in the Project
Manual at page L-2 (Jt. Ex. 2) provides that a contractor, as part of neeting
the good-faith efforts for this project, should advertise to inform MBEs of
contracting and subcontracting opportunities, through mnority focus nedia,

t hrough a trade association, or one |ocal newspaper with a mninumcircul ation
of 25,000. Subparagraph 1.7.2.3 provides for required docunentation and
provi des for a copy of the advertisenent run by the nedia and the date thereof.



15. The copy of the tear sheet from The Gainesville Sun for Anglin
regarding BR-183 and the affidavit fromthe Gainesville Sun reflect that
Anglin's advertisenent ran or was published begi nning March 9, 1990, which was
six (6) days prior to bid opening, through March 15, 1990 (Jt. Ex. 9 at section
1- 7.2). Anglin's advertisenent did not run in the Gainesville Sun seven (7)
days prior to the bid opening (Jt. Ex. 9 at section 1-7.2, and Jt. Ex. 8).

16. The Respondent interprets paragraph 1.7.2.2 to require that
advertising through mnority focus nedia, through a trade associati on or one
| ocal newspaper with a m nimumcircul ation of 25,000 to be run on at |east one
day, seven (7) days prior to the day the bids are opened. Anglin ran an
ot herwi se qualifying adverti senent for seven (7) consecutive days, the seventh
of which was the day the bids were opened.

17. Anglin sent letters to fourteen (14) mnority businesses qualified for
participation in state contracts inviting participation and providing
i nformati on about the program These letters indicated that Anglin would
subdi vide work to assist in their participation and invited themto inspect the
drawings. Anglin sent followp letters to the same fourteen (14) mnority
busi nesses.

18. Anglin apparently divided portions of the electrical work between two
mnority businesses and included their estimates totaling $288,000.00 in the bid
which is at issue (see Jt. Ex. 9 at section 1-7.7).

19. A representative of Anglin, Dennis Ransey, attended the pre-
solicitation/pre-bid neeting on March 1, 1990 (Jt. Ex. 4). One of the purposes
of the pre-solicitation/pre-bid nmeeting is to invite MBEsS to attend to becone
famliar with the project specifications and to beconme acquainted wth
contractors interested in bidding the project.

20. The Project Manual, Instructions to Bidders, B-23 at page 16 (Jt. Ex.
2) provides that the contract award will be awarded by the Respondent for
proj ects of $500,000.00 or nmore, to the |lowest qualified bidder, provided it is
in the best interest of the Respondent to accept it. The award of the contract
is subject to the provisions of Section 287.0945, Florida Statutes, and the
denonstrati on of "good-faith effort” by any bi dder whose Bid Proposal proposes
less than fifteen percent (15% participation in the contract by MBEs. The
contract award will be made to the bidder who subnits the | owest responsive
aggregate bid within the pre-established construction budget.

21. Sealed bids for BR-183 were opened on March 15, 1990 (Jt. Ex. 1).
Anglin's bid of $1,768,400.00 was the | owest monetary bid (Jt. Ex. 5). Perry
was the second | owest nonetary bidder (Jt. Ex. 5).

22. Anglin submitted its bid proposal (Jt. Ex. 6) and docunentation of
good-faith efforts for BR-183 (Jt. Ex. 9).

23. Anglin was notified by letter dated March 19, 1990 that its bid
proposal had been found to be in nonconpliance with the requirements of the
Proj ect Manual and was, therefore, rejected. The specific reason for Anglin's
nonconpl i ance was that the adverti senent for MBE participation did not appear in
the nmedia at | east seven (7) days prior to the day the bids were opened (Jt. Ex.
10).



24. By letter dated March 19, 1990, the Project Manager fromthe
architectural and planning firmresponsible for BR 183 reconmended to Respondent
that the contract be awarded to Perry (Jt. Ex. 11). By letter dated March 20,
1990, the University of Florida reconmended to the Director of Capital Prograns
for Respondent that Perry be awarded the contract for BR-183 for the base bid
and alternates #1 through #5 in the amount of $1,789,400.00 (Jt. Ex. 12).

25. The Respondent awarded the contract to Perry on March 23, 1990 (Jt.
Ex. 14).

26. The MBE award to el ectricians of $288,000.00 is 16.29% of the
$1, 768, 400. 00 Anglin bid.

CONCLUSI ONS OF LAW

27. Section 287.0945, Florida Statutes, was enacted to provide the maxi num
practicable opportunity for increased participation by the |argest nunber of
mnority businesses in the state procurenment system

28. The Mnority Business Enterprise Assistance Ofice (MBEAO was created
to assist mnority business enterprises in becom ng suppliers of commodities and
services to state governnent. See Section 287.0945(2), supra.

29. The thrust of this programis for agencies to procure fifteen percent
(15% of goods and services frommnority businesses. Agencies are expected to
make a good-faith effort to conply with the fifteen percent (15% goal
Pursuant to Section 287.0945(3)(a), supra, the agencies' "good-faith effort” is
assessed by whet her the agenci es:

a) Schedul ed presolicitation or prebid nmeetings for the purpose of
informng mnority businesses of contracting and subcontracting opportunities;

b) Provided interested mnority businesses with adequate information about
t he plans, specifications, and requirenents of contracts or the availability of
j obs;

c) Used services and resources of available mnority comunity
organi zations; mnority contracts' groups; local, state, and federal mnority
busi ness assi stances offices; and other organi zations that provide assistance in
recruiting and placing mnority businesses; and

d) Provided witten notice to a reasonable nunber of mnority business
enterprises that their interest in contracting with the agency was bei ng
solicited in sufficient time to allowthe mnority business enterprises to
participate effectively (enphasis supplied).

30. The MBEAO was authorized to adopt rules to determ ne what constitutes
a contractor's "good-faith effort" for purposes of assessing conpliance with
contractual requirenents relating to the acquisition of services or commodities
frommnority businesses. Pursuant to Section 287.0945(3)(b), supra, the
factors to be considered shall include, but not be linmted to:

a) Whether the contractor attended any agency schedul ed presolicitation or
prebid neetings to informmnority busi nesses of contracting opportunities;

b) Wiether the contractor advertised contracting opportunities in genera
circulation, trade association, or mnority-focus nedi a;



c) Whether the contractor provided witten notice in sufficient tinme to a
reasonabl e nunber of specific mnority businesses soliciting their interest in
the contract;

d) Whether the contractor followed up on the initial solicitations
menti oned above to determine with certainty if mnority businesses were
i nterested,

e) Whether the contractor selected portions of the work to be performed by
mnority businesses in order to increase the likelihood of neeting the mnority
busi ness enterprise goals, including, breaking down contracts into econom cally
feasible units to facilitate mnority business enterprise participation

f) Whether the contractor provided interested mnority businesses with
adequate informati on about the plans, specifications, and requirements of the
contract or jobs;

g) Whether the contractor negotiated in good faith with interested mnority
busi ness enterprises or persons and did not reject mnority businesses w thout
sound cause;

h) Wiether the contractor effectively used the services of avail able
mnority comunity organi zations; contractor's groups, etc. to provide
assistance in recruitnent.

31. The Board of Regents is required to make a good-faith effort to neet
inthe fifteen percent (15% MBE participation. Pursuant to the statutory
requi renents, the Board of Regents has prepared special conditions for bid
specifications. Paragraph 1.7.2.2 of the Special Conditions of the Bid provide:

Advertise through mnority focus nedia,

t hrough a trade association, or one |oca
newspaper with a m nimum circul ati on of
25,000. . . Such advertisenents nust

run or be published on a date at | east seven
days prior to the bid opening.

32. Anglin strictly conplied with all of the factors, except that it
failed to adverti se at |east one day, seven days prior to the day the bids were
opened. Anglin advertised for seven consecutive days, the seventh of which was
the day the bids were opened. The statute's only reference to atime linmt is
the general requirenent to solicit mnority participation by witten notice "in
sufficient time to allow the mnority business enterprises to participate
effectively."” See Section 287.0945(3)(b)3, supra. The MBEAO and the Board of
Regents have not adopted a rule on howtine is to be computed. dearly, Anglin
conmplied with all of the other special conditions; but nore inportantly, Anglin
obt ai ned 16.29% MBE partici pation. Only when the objective is not obtained is
there a necessity to look at the bidder's good-faith efforts.



33. Assunming the failure to publish seven (7) days prior to the bid were
rel evant, the Board of Regents has the authority to waive any minor irregularity
in an otherwise valid bid. See Rule 6C 14.021(5), Florida Adm nistrative Code.
Al t hough the discretion may not be exercised arbitrarily or capriciously, a
public agency is vested with discretion with respect to letting public contracts
on a conpetitive basis. |Its decision nust be based upon facts reasonably
tendi ng to support the conclusions reached by the agency. See Gty of Pensacol a
v. Kirby, 47 So. 2d 533 (Fla. 1950)

34. A though the issue here is disqualification of a bidder, it is based
upon the bidder's subm ssions and is, therefore, subjected to the sanme
reasonabl eness test. A bid containing a material variance is unacceptable. A
deviation is material if it gives the bidder a substantial advantage over the
ot her bidders and thereby restricts or stifles conpetition. Tropabest Foods,
Inc. v. State of Florida, Dept. of General Services, 493 So. 2d 50 (Fla. 1st DCA
1986). Cearly no advantage accrued to Anglin by advertising for seven
consecutive days; however, the disqualification of Anglin begs the question of
"good-faith effort”™ and minority business participation

35. The Board of Regents disqualified Anglin solely for the failure to
foll ow one portion of the advertising requirenents to show good faith. There is
nothing in this record which indicates that the Board of Regents considered that
Anglin had nore than fifteen percent (15% MBE participation, or considered the
relative minority participation between Anglin and the successful bidder as a
means of determ ning good-faith effort. The record reflects that Anglin placed
$288, 000. 00 of the $1,768,400.00 bid with mnority contractors. The record is
silent with regard to Perry's effort. It would be ironic to place the contract
wi th the second hi ghest bidder, have the project cost nore noney, and have |ess
mnority participation with the successful bidder because of disqualification
over "good-faith effort™ to insure MBE participation

36. As a neasure of "good-faith effort” in the area of mnority business
participation, if exceeding the 15% goal does not obviate the need to show good
faith, it certainly is excellent evidence of a good-faith effort. Only if the
conduct of the bidder and the level of mnority participation clearly indicated
that the bi dder had obtai ned advantage by precluding mnority participation
shoul d the bidder be disqualified as the Board of Regents has done in this
i nstance.

37. The discretion vested in a public agency with respect to letting
contracts on a conpetitive basis nust be based upon facts reasonably tending to
support the concl usion reached by the agency. Gty of Pensacola v. Kirby,
supra. In this case, there is little connection between the conclusion that the
Petitioner did not show good faith and the facts.

RECOMVENDATI ON
Havi ng consi dered the foregoi ng Fi ndings of Fact, Conclusions of Law, the
evi dence of record, the candor and deneanor of the w tnesses, and the pleadings
and argunments of the parties, it is therefore,

RECOMVENDED t hat the Board of Regents award the contract to Anglin.



DONE AND ENTERED this 18th day of July, 1990, in Tall ahassee,
Fl ori da.
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STATE OF FLORI DA
DI VI SION OF ADM NI STRATI VE HEARI NGS

ANGLI N CONSTRUCTI ON CO.,

Petitioner,
VS. Case No. 90-2652BID
FLORI DA BOARD OF REGENTS

Respondent ,
CHARLES R PERRY CONSTRUCTI ON, | NC.

| nt er venor

FI NAL CRDER

This Order is entered by the Florida Board of Regents, pursuant to Chapter
120, Florida Statutes, following a review of the entire record in this case and
of the Recommended Order entered by Stephen F. Dean, Hearing O ficer, D vision
of Adm nistrative Hearings, on July 18, 1990. The Intervenor in this cause,
Charles R Perry Construction, Inc., filed exceptions to the above referenced
Recomended Order on July 30, 1990. A copy of the Recommended Order is attached
her et o.

STATEMENT OF THE | SSUES

The issues for determnation in this cause are: (1) whether the Respondent
properly rejected the | owest bid because the bid did not comply with the
requi renents set forth in the Project Manual, and (2) whether the Respondent
properly awarded the bid to the second | owest bidder

BACKGROUND

The Petitioner timely requested a formal adm nistrative hearing, pursuant
to Section 120.57, Florida Statutes. On May 8, 1990, a prehearing conference
was held by tel ephone. At the of the conference, Charles R Perry Construction
Inc. noved to intervene in the bid protest. The notion to intervene was
granted. The Respondent filed an interimreport wit the Hearing Oficer on My
11, 1990 indicating that all parties had agreed to the filing of a stipulation
as to the facts and to the filing of joint exhibits and to the filing of
proposed recommended orders and that Petitioner was w thdraw ng his request for
a formal administrative hearing. Accordingly, a formal administrative hearing
was not held, and proposed recomended orders were tinmely filed by all parties.
Appendi x "A" attached to the recommended order and by reference nmade a part
thereof sets forth those findings which were adopted by the hearing officer and
those which were rejected and why. A stipulation of facts restated as the first



ten findings of fact in the reconmended order, and a stipulation as to the joint
exhi bits, Appendix "B" of the recommended order, were signed by all parties and
duly filed with the Division of Adm nistrative Hearings pursuant to the Hearing
Oficer's Order dated May 17, 1990. Reference to the joint exhibits filed by
Petitioner, Respondent and Intervenor are shown by the abbreviation "Jt. Ex."
foll owed by the nunmber of the exhibit cited. A notion to correct the hearing

of ficer's recommended order was filed by Intervenor, Charles R Perry
Construction, Inc., on July 30, 1990, and was w t hdrawn by Intervenor on

Sept ember 6, 1990.

RULI NGS ON EXCEPTI ONS

1. Intervenor, Charles R Perry Construction, Inc., excepts to paragraph
18 of the findings of fact in the recomended order wherein the hearing officer
found that:

18. Anglin apparently divided portions of the
el ectrical work between two mnority
busi nesses and included their estinmates
totalling $288,000.00 in the bid which is at
i ssue (see Jt. Ex 9 at section 1-7.7)

Intervenor asserts that, in fact, Anglin did not divide portions of the

el ectrical work between two minority businesses and that there is no evidence to
support the hearing officer's finding. After a conplete review of the record,
the Board of Regents finds that there is no conpetent and substantial evidence
to support the hearing officer's finding and therefore, grants Intervenor's
Exception Nunber 1. The Project Manual (Jt. Ex. 2) at B-15 on page 13 of 104
pages, provides that each bidder shall submt with the bid proposal a full and
proper list of the subcontractors who will performthe work for each division of
the specifications as indicated on the required List of Subcontractors Form
contained in the bid specifications (Jt. Ex. 2 at page 21 of 104 pages). |If the
bi dder is using Mnority Business Enterprise (MBE) subcontractors certified by
the Florida Departnment of General Services (DGS), then it nust identify the nane
of the MBE on the List of Subcontractors Form which is submtted with the bid
proposal on the day of bid opening. (Jt. Ex. 2 at B-15 on page 13 of 104 pages,
and Jt. Ex. 6 and 7). |If the bidder lists an MBE on the Subcontractors Form
the bidder is also required to identify on such Formthe trade services to
performed by the MBE and the dollar value of the MBE award. (Jt. Ex. 2 at page
21 of 104 pages). The bidder nust ascertain that a listed MBE is certified by
DGS to performthe services for which it is listed (Jt. Ex. 2 at B-15 on page 13
of 104 pages).

The record reflects that the List of Subcontractors Form (Jt. Ex. 7)
included with Anglin's bid proposal (Jt. Ex. 6) lists one subcontractor for
"electrical" work. The section on the Formprovided to list mnority
subcontractors certified by DGSis not filled out and is blank, the section
regarding trade service to be perforned by the MBE subcontractor is not filled
out and is blank, and the section provided to identify the dollar value of the
MBE award is also not filled out and is bl ank.

The only mention of $288,000.00 in the record can be found at Jt. Ex. 9, at
1-7.7. The Call For Bids (Jt. Ex. 1) provides that at |east fifteen percent of
t he project contracted anount should be expended with MBEs certified by DGS, as
set forth under the Florida Small and M nority Business Assistance Act, Chapter
287, Florida Statutes. |If fifteen percent were not obtainable with MBEs
certified by DGS, then the State University System woul d recogni ze good faith



efforts by the Bidder. Anglin chose to submt good faith efforts, and as part
of its good faith efforts submtted a bid quotation froma conpany, Md State,
for $288,000.00 to performelectrical work (Jt. Ex. 9, at 1-7.7). However,
there is no conpetent, substantial evidence in the record to support the finding
by the hearing officer that this particular subcontractor, Md State, was a
"mnority business" because the record is devoid of any conpetent, substanti al
evidence to indicate that Md State was an MBE, certified by DGS and qualified
to do the electrical work on this construction contract, as required by the bid
specifications. 1In fact, on the List of Subcontractors Form subnitted by
Anglin, Md State is identified as a subcontractor only, and there is no

i ndi cation on such Formor elsewhere in the record to indicate thai Md State is
a DGS certified Mnority Business Enterprise. (Jt. Ex. 7). Nor is there any
conpetent, substantial evidence to support the hearing officer's finding that
the electrical work was divided between two "mnority busi nesses" for

$288, 000. 00. The record reflects that there were no DGS certified MBE
subcontractors identified to performwrk for the Bidder, Anglin. (Jt. Ex. 6
and 7).

2. Intervenor excepts to paragraph 26 of the findings of fact of the
recommended order, wherein the hearing officer found:

"The MBE award to el ectricians of $288,000.00 is 16.29%
of the $1, 768, 400.00 Anglin bid."

Intervenor maintains that, in fact, there was no MBE award to el ectricians
of $288,000.00 and that Anglin's electrical award went to a contractor that is
not a mnority business enterprise. After a conplete review of the record, the
Board of Regents finds that the hearing officer's finding of fact was not based
on competent, substantial evidence, and grants the exception of the Intervenor

The record is absent of any evidence with would show that the conpany
Anglin chose to performthe electrical work for the project was a certified
mnority business enterprise (MBE). In fact, the conpany listed as a
subcontractor to performthe electrical work on Anglin's List of Subcontractors
Form (Jt. Ex. 7) is not listed on the required Formas a DGS certified MBE
qualified to performthe work on this project. (See also Jt. Ex. 2, page 21 of
104 pages.) Accordingly, there is no conpetent, substantial evidence to support
a finding that "the BE award to electricians of $288,000.00 is 16.29% of the
$1, 768,400 Anglin bid" as determ ned by the hearing officer

3. Intervenor excepts to the Conclusions of Law on page 11 of the
recommended order, wherein the hearing officer concluded that "but nore
i nportantly, Anglin obtained 16.29% MBE participation.” Intervenor states that
Anglin did not obtain 16.29% MBE participation and that nothing in the record
reflectd that Anglin had any MBE participation. After a conplete review of the
record, the Board of Regents finds that the hearing officer's conclusion of |aw
is not supported by conpetent, substantial evidence, and therefore grants the
Intervenor's exception. The record reflects that Anglin did not have any DGS
certified MBE participation, and instead submtted its good faith efforts for
review as provided for in the Call For Bids (Jt. Ex. 1) and the Project Mnua
specifications (Jt. Ex. 2 B-25 page 171 of 104 pages and Jt. Ex. 2, Speci al
Conditions, Article 1, page L-1 of L-13 pages) one day after bid opening. (Jt.
Ex. 8 and Jt. Ex. 9, page 1.) Therefore, the record does not contain any
conpetent substantial evidence that Anglin obtained 16.29% MBE partici pation for
this project.



4. Intervenor excepts to the Conclusion of Law, the |ast paragraph of page
12 of the recommended order, wherein the hearing officer found " The record
reflects that Anglin placed $288, 000.00 of the $1,768,400.00 bid with mnority
contractors.”

Intervenor maintains that the record does not reflect that Anglin placed
$288,000. 00 of its bid with minority contractors. To the contrary, provides
Intervenor, the record reflects that Anglin's electrical bid was with a
contractor who is not a minority contractor. After a conplete review of the
record, it is the Board of Regent's conclusion that the hearing officer's
concl usi on was not based on conpetent, substantial evidence, and thus, the Board
of Regents grants the Intervenor's exception. Anglin's required List of
Subcontractors Form does not list an electrical award to a qualified, DGS
certified MBE, or a dollar anmount of the award to a DGS certified MBE
subcontractor. (Jt. Ex. 2, Jt. Ex. 7.)

FI NDI NG OF FACT

1. The Respondent, Board of Regents, hereby adopts and incorporates by
reference the findings of fact set forth in paragraphs 1 through 17, and 19
t hrough 25 of the hearing officer's reconmended order

2. Paragraph 18 of the findings of fact of the recommended order is
rejected by the Board of Regents, because after a conplete review of the record,
it was found to not be based upon conpetent, substantial evidence. The Project
Manual (Jt. Ex. 2) at B-15 on page 13 of 104 pages, provides that each bidder
shall submit with the bid proposal a full and proper list of the subcontractors
who will performthe work for each diision of the specifications as indicated on
the required List of Subcontractors Formcontained in the bid specifications
(Jt. Ex. 2 at page 21 of 104 pages). |If the bidder is using Mnority Business
Enterpri se subcontractors certified by the Florida Departnent of General
Services, then it must identify the nane of the MBE on the List of
Subcontractors Form which is" submitted with the bid proposal on the day of bid
opening. (Jt. Ex. 2 at B-15 on page 13 of 104 pages, and Jt. Ex. 6 and 7). If
the bidder lists an MBE on the Subcontractors Form the bidder is also required
to identify on such Formthe trade services to perforned by the MBE and the
dol l ar value of the MBE award. (Jt. Ex. 2 at page 21 of 104 pages). The bidder
must ascertain that a listed MBE is certified by DGS to performthe services for
which it is listed (Jt. Ex. 2 at B-15 on page 13 of 104 pages).

The record reflects that the List of Subcontractors Form (Jt. Ex. 7)
included with Anglin's bid proposal (Jt. Ex. 6) lists one subcontractor for
"electrical" work. The section on the formprovided to list mnority
subcontractors certified by DGSis not filled out and is blank, the section
regarding trade service to be perforned by the MBE subcontractor is not filled
out and is blank, and the section provided to identify the dollar value of the
MBE award is also not filled out and is bl ank.

The only mention of $288,000.00 in the record can be found at Jt. Ex. 9, at
1-7.7. The Call For Bids (Jt. Ex. 1) provides that at |east fifteen percent of
t he project contracted anpunt should be expended with MBEs certified by DGS, as
set forth under the Florida Small and M nority Business Assistance Act, Chapter
287, Florida Statutes. |If fifteen percent were not obtainable with MBEs
certified by DGS, then the State University System woul d recogni ze good faith
efforts by the Bidder. Anglin chose to submt good faith efforts, and as part
of its good faith efforts provided a bid quotation froma conmpany, Md State,
for $288,000.00 to performelectrical work (Jt. Ex. 9, at. 1-7.7). However,



there is no conpetent, substantial evidence in the record to support the finding
by the hearing officer that this particular subcontractor, Md State, was a
"mnority business" because the record is devoid of any conpetent, substanti al
evidence to indicate that Md State was an MBE, certified by DGS and qualified
to do the electrical work on this construction contract, as required by the bid
specifications. 1In fact, on the List of Subcontractors Form subnitted by
Anglin, Md State is identified as a subcontractor only, and there is no

i ndi cation on such Formor elsewhere in the record to indicate that Md State is
a DGS certified Mnority Business Enterprise. (Jt. Ex. 7). Nor is there any
conpetent, substantial evidence to support the hearing officer's finding that
the electrical work was divided i etween two "mnority businesses" for
$288,000. 00 The record reflects that there were no DGS certified subcontractor
MBEs identified to performwork for the Bidder, Anglin. (Jt. Ex. 6 and 7).

3. Paragraph 26 of the findings of fact of the recomended order is
rejected by the Board of Regents, because after a conplete review of the record,
it was found to be unsupported by conpetent, substantial evidence.

The record is absent of any evidence with would show that the conpany
Anglin chose to performthe electrical work for the project was a certified
mnority business enterprise (MBE). In fact, the conpany listed as a
subcontractor to performthe electrical work on Anglin's List of Subcontractors
Form (Jt. Ex. 7) is not listed on the required Formas a DGS certified MBE
qualified to performthe work on this project. (See also Jt. Ex. 2, page 21 of
104 pages.) Accordingly, there is no conpetent, substantial evidence to support
a finding that "the MBE award to el ectricians of $288,000.00 is 16.29% of the
$1,768,4,00 Anglin bid" as determ ned by the hearing officer

CONCLUSI ONS OF LAW

The Board of Regents sets forth the follow ng conclusions of law. To the
extent the conclusions of lawin the hearing officer's reconmended order are not
set forth in this final order, they are rejected or nodified.

1. The Division of Administrative Hearings has jurisdiction over the
parties and the subject matter presented heiein, pursuant to Section 120.57(1),
Fl orida Statutes.

2. Section 240.209(3)(0), Florida Statutes, provides in pertinent part,
that the Board of Regents shall adopt rules to admi nister a programfor the
mai nt enance and construction of facilities in the State University System

3. The Florida Board of Regents promul gated Rule 6C- 14.021(5), F. A C
whi ch provides in pertinent part:

(5) Al projects will be publicly bid in accordance
with the provisions in the project specifications.
Except for informalities which nmay be wai ved by the
Chancel | or or designee, or by the university president
or designee for Mnor Projects, a bid which is

i nconplete or not in conformance with the requirenents
of the specifications shall be deternmined to be non-
responsi ve and shall be rejected. Award of contract
will be nade to the firmdeterm ned to be responsible
and qualified in accordance with these rules which
submts the | owest priced proposal for tee work except



that if it is in the best interest of the State, any
bids may be" rejected, or all bids may be rejected and
the project may be bid again. (e.s.)

4. Additionally, the Florida Board of Regents pronul gated Rul e 6C 14. 025
(1) and (3), F. A C., which provides:

(1) The Chancellor shall develop a plan to inplenent
the Florida Small and Mnority Busi ness Assistance Act
of 1985. Each university president shall be
responsi ble for inplenmentation of the Plan
(3) Factors which shall be considered in determ ning
whet her a contractor has nmade "good faith efforts” to
use the services or cormmodities of a mnority business
enterprise are set forth in Paragraph 287.0945(3.)(b),
F. S

5. Section 287.0945(1) and (3)(b), F.S., provide in pertinent part:

(1) The Legislature finds that the lack of mnority
participation in the econony as a whole is reflected in
state contracting for the purchases of commodities and
services and in construction contracts. The purpose
and intent of this section is to provide the maxi num
practicable opportunity for increased participation by
the | argest nunber of minority business enterprises in
the state procurenment system This purpose will be
acconpl i shed by encouraging the full use of the |argest
nunber of existing mnority business enterprises and
the entry of new and diversified mnority business
enterprises into the marketplace. (e.s.).

(3) (b)...Factors which shall be considered by the

M nority Business Enterprise Assistance Ofice in
determ ni ng whet her a contractor has nmade good faith
efforts shall include, but not be limted to: (e.s.)

1. \Whether the contractor attended any
presolicitation or prebid neetings that were schedul ed
by the agency to informmnority business enterprises
of contracting and subcontracting opportunities

2. \Wether the contractor advertised in general
circulation, trade association, and/or mnority-focus
medi a concerning the subcontracti ng opportunities;

3. \Wether the contractor provided witten notice to
a reasonabl e nunber of specific mnority business
enterprises that their interest in the contract was
being solicited in sufficient time to allow the
mnority business enterprises to participate
effectively; (e.s.)

4. \Wether the contractor followed up initial
solicitations of interest by contacting mnority

busi ness enterprises or mnority persons to determ ne
with certainty whether the mnority business
enterprises or mnority persons were interested;

5. \Whether the contractor selected portions of the
work to be performed by minority business enterises
in order to increase the likelihood of neeting the

m nority business enterprise goals, including where



appropriate, breaking down contracts into economcally
feasible units to facilitate mnority business
enterprise participation

6. \Wether the contractor provided interested

m nority business enterprises or mnority persons wth
adequate informati on about the plans, specifications
and requirenments of the contract or the availability of
j obs;

7. \Wether the contractor negotiated in good faith
with interested mnority business enterprises or
mnority persons, not rejecting mnority business
enterprises or mnority persons as unqualified w thout
sound reasons based on a thorough investigation of
their capabilities; and

8. \Whether the contractor effectively used the
services of available mnority community originations;
mnority contractors' groups; local, state, and
federal mnority business assistance offices; and

ot her organi zations that provide assistance in the
recrui tnment and placenent of mnority business
enterprises or mnority persons.

6. The burden of proof is upon the unsuccessful party to establish that it
is entitled to the award of the contract. Florida Departnent of Transportation
v. JLWC Co., Inc., 396 So.2d 778 (Fla. 1st DCA 1981). The challenging party
has the burden to establish that the agency's award resulted fromillegality,
fraud, oppression, or msconduct and was not the result of a fair, full and
honest exerci se of the agency's discretion. Liberty County v. Baxter's Asphalt
and Concrete Inc., 421 So.2d 505 (Fla. 1982); Bay Plaza | v. Dept. of Health and
Rehabi litative Services, 11 FALR 2854 (April 11, 1989).

7. An agency has broad discretion in soliciting and accepting bids and a
deci si on based on the honest exercise of its discretion may not be overturned by
a court even if reasonable people nmay disagree with the outcone. C H Barco
Contracting Co. v. Departnent of Transportation, 483 So.2d 796 (Fla. 1st DCA
1986); Liberty County v. Baxter's Asphalt and Concrete Inc., 421 So.2d 505 (Fl a.
1982). The standard of review exercised by the judiciary is set out in
Cul pepper v. Moore, 40 So.2d 366 (Fla. 1949) as foll ows:

...while the discretion vested in a public agency in
respect to letting public contracts may not be
exercised arbitrarily or capriciously,....its

j udgrment nust be bottomed upon facts reasonably tending
to support its conclusions, no mandatory obligation is
i nposed upon such an agency to consider the "l owest
responsi ble bid" in every case, to the exclusion of al
ot her pertinent factors which my well support a
reasonabl e decision to award the contract to a
contractor filing a higher bid. So |long as such a
public agency acts in good faith, even though they may
reach a concl usion of facts upon which reasonabl e nmen
may differ, the courts will not generally interfere
with their judgment, even though the decision reached
may appear to sone persons to be erroneous.



8. The Administrative Procedures Act provides the procedural mechani sm for

chal | engi ng an agency's decision to award or reject bids. "[T]he scope of the
inquiry is limted to whether the purpose of conpetition bidding has been

subverted. In short, the hearing officer's sole responsibility is to ascertain
whet her the agency acted fraudulently, arbitrarily, illegally, or dishonestly."

Department of Transportation v. G oves-Watkins, 530 So.2d 912, 914 (Fla. 1988).

9. It is well established that the responsiveness of a bid is determ ned
as of the tine the bids are nmade public. Palm Beach Goup, Inc. v. Departnment
of I nsurance and Treasurer, 10 FALR 5627, 5634 (Fla. Dept. of Insurance, 1988);
Harry Pepper & Associates v. City of Cape Coral, 352 So.2d 1190 (Fla. 2nd DCA
1977)

10. The Board of Regents, in the good faith exercise of its discretion
determ ned that Petitioner's bid was as submitted. Petitioner failed to neet
the good faith effort requirenment of advertising a notice concerning
subcontracting opportunities for this project at |east seven days prior to bid
opening. (e.s.) Instead, Petitioner's ad began running only six days prior to
bi d opening, in contravention of the Instructions to Bidders and the Speci al
Condi tions section of the Project Mnual

11. Pursuant to Rule 6C 14.025(1), F.A C., the Respondent devel oped a pl an
to inmplenment the Florida Small and Mnority Busi ness Assistance Act of 1985 (as
codified in Chapter 287, F.S.). The Special Conditions section of the Project
Manual (Jt. Ex. 2 at page L-1 of L-13 pages) for the major construction project
sets out the good faith effort requirenments contained in Chapter 287, as well as
the inplenentati on of such statutes required by the State University System and
t he docunentation required by the Respondent for satisfying the eight (8)
statutory factors of good faith efforts.

In short, a contractor is required to attend the pre-solicitation/pre-bid
nmeeti ng schedul ed by the agency to inform MBEs of contracting and subcontracting
opportunities; advertise a notice concerning the project and opportunities for
MBE participation at |east seven days prior to bid opening; provide witten
notice to solicit specific MBEs insufficient tinme to allow MBES to participate
effectively (see 1.7.3. .1 of the Special Conditions at p. L-2 of the Project
Manual (Jt. Ex. 2); nmake no less than one witten followup per initial contact
of an MBE; provide interested MBEsS with adequate information about the plans,
specifications, and requirenents of the contract on the availability of jobs;
docunent, as applicable, why MBE' s prices were not used in preparing the
contractor's bid; and subnmit copies of information sent to mnority
organi zations, as specified in Section 287.0945) F.S., at |east one week prior
to the bid date for the project. Al of these requirenments were placed in
Respondent's MBE plan to "provide the maxi mum practi cabl e opportunity for
i ncreased participation by the |argest nunber of minority business enterprises
in the state procurenent system" as set forth by the Florida legislature in
Section 287.0945(1), F.S. To shorten the time, as Petitioner, wthin which MBEs
have to observe an advertisenent soliciting MBE participation in a major state
construction project, to shorten the time interested MBEsS have to, respond to
t he advertisement which involves nmeeting with the contractor, visiting the job
site, reviewi ng plans and specifications, and creating a conpetitive bid for the
work required, is to circunvent the intent of the Florida Small Business
mnority Act of 1985, which is to provide maxi num opportunity for increased
participation by the | argest nunber of minority business enterprises.



Further, by Petitioner failing to advertise the opportunity for MBE
participation at least (e.s.) seven days prior to the bid opening, qualified
MBEs may have been di scouraged, due to the tinme constraint, fromrespondi ng at
all to the Petitioner's advertisenent. Therefore, Petitioner mght have fewer
witten followup contacts with MBEs, fewer neetings with MBEs, and fewer bids
frominterested MBES to review and eval uate, which could result in providing the
contractor with additional tinme to prepare his conpetitive bid, providing a
potential advantage over other bidders who advertised at | east seven days prior
to the bid opening to further the goal of maxi mum MBE participation in the
project. E M Watkins & Conpany, Inc. v. Board of Regents, 414 So.2d 583 (1 DC)
1982) at p. 587. In CH Barco Contracting Conpany v. State Dept. of
Transportation, 483 So.2d 796 (Fla. 1 DCA 1986), the District Court upheld DOT' s
decision to reject Barco's bid because it failed to nmeet the Departnent's
mnority participation goals. Instead of soliciting all D sadvantaged Busi ness
Enterprises (DBE), Barco selectively solicited DBEs, thereby allowing it to
concei vably solicit only those DBEs that may produce quotes higher than non-
DBEs, enabling Barco to avoid DOI's DBE goal. Likew se, Petitioner should have
properly advertised to MBEsS as required by Respondent's Special Conditions, to
provi de opti mum opportunity for all qualified MBEs attracted to the project to
fully participate and prepare their bids, given sufficient tine by the
Petitioner.

12. The Board of Regents should protect the integrity of the bidding
process, and not allow the consideration of aids which are not responsive, for
conpetitiveness and confidence in the bidding process will be undermned if
bi dders cannot rely on the bid specifications in submtting their bids.
Tropabest Foods v. Dept. of CGeneral Services, 493 So.2d 50 (Fla. 1st DCA 1986).

13. It is within the discretion of the Board of Regents whether or not to
reserve the right to grant a waiver of bid irregularities. Liberty Gty v.
Baxter's Asphalt and Concrete, Inc., supra. Even when an agency reserves thee
right to waive bid irregularities, it is within the agency's discretion to
det erm ne whether or not waiver is appropriate. 1d.

14. Rule 6C 14.021(5), F.A C provides that the Chancell or may waive
"informalities" (e.s.) in a bid. The word, "informality” is defined in 43
C.J.S at p. 714, to mean:

the quality or state of being informal; |ack of,
regul ar, prescribed or customary form want of
customary legal form informality's the antithesis of
formality and regularity, and its distinguishing,’
feature is that it does not affect essence and 1
subst ance.

The failure to provide prospective MBE participants with sufficient required
time within which to respond to Petitioner's advertisenment is not a nere
informality. This defect in nmeeting the good faith efforts requirenent is not
nmerely a deviation fromcustomary form, but instead, is a defect that goes
directly to the essence and substance of the Respondent's MBE plan, as nandated
by the Florida | egislature.

15. A bid which contains a material variance is unacceptable. Tropabest
Foods, Inc. v. Dept. of General Services, 493 So.2d 50 (Fla. 1st DCA 1986). The
failure to advertise for MBE participation at |east 7 (seven) days prior to bid
opening is a material variance in the bid and should not be waived.



16. An agency nmay not waive a material variance in c bid. Robinson
El ectrical Co., Inc. v. Dade County, 417 So.2d 1032 (Fla. 3rd DCA 1982); Harry
Pepper and Associates v. (City of Cape Coral, supra.

17. In Robinson Electrical Co., Inc. v. Dade County, 417 So.2d 1032, 1034,
the court quoted with approval the following from210 MQuillan, Minicipa
Cor porations, 529-65 (3d Ed. rev. 1981):

In determ ning whether a specific nonconpliance
constitutes a substantial and hence nonwai vabl e
irregularity, the courts have applied two criteria
first, whether the effect of a waiver would be to
deprive the nunicipality of its assurance that the
contract will be entered into, performed and guarant eed
according to its specified requirements, and second,
whether it is of such a nature that its wai ver woul d
adversely affect conpetitive bidding by placing a

bi dder in a position of advantage over other bidders or
by ot herwi se underm ning the necessary conmon st andard
of competition.

18. The application of the above criteria establishes that the failure of
Petitioner to advertise for MBE participation at |east 7 (seven) days prior to
bi d opening, and the resultant failure of Petitioner to fully conply with the
good faith efforts in neeting the MBE requirenents is a material irregularity,
and thus, the Respondent may not waive the deficiency. The waiver of
petitioner's bid deficiency would undernmine the integrity of the bidding process
by rewardi ng a bidder who failed to satisfy the requirenments for a valid bid.
Such a wai ver would send a nessage to future bidders that the bidding
requi renents are not mandatory but nerely directory. Thus Petitioners's bid
deficiency is material and Board may not waive the deficiency.

CONCLUSI ON

The Hearing Oficer's Conclusion in the Recormended Order is rejected based
upon the foregoing Findings of Fact and Concl usions of Law, and the following is
adopt ed:

ORDERED that Petitioner's bid for project BR-183 was properly rejected by
t he Respondent, and that the Board of Regents may proceed with its award of the
contract to the Intervenor, Charles R Perry Construction, Co., Inc.

This FINAL ORDER constitutes final agency action and ,!an order under
Chapter 120 of the Florida Statutes. Petitioner and Intervenor may obtain
judicial reviewof this Final Order in the District Court of Appeal, in
accordance with Section 120.68, F.S., and the Florida Rules of Appellate
Procedure. Commencenent of an appeal may be nmade by filing a Notice of Appea
with the Ofice of the Corporate Secretary of the Board of Regents and a copy of
that Notice, together with the filing fee prescribed by law, with the derk of
the Court, within 30 days after this order is dated as being filed in the Ofice
of the Corporate Secretary.



THI'S FI NAL ORDER entered this 18th day of Septenber, 1990.

BY:

Charles B. Reed
Chancel | or
State University System of Florida



